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STANDARD CONSTRUCTION CONTRACT 
 
THESE ARTICLES OF AGREEMENT made effective the _____ day of ______20__, 
 
BETWEEN 
 
 

NEW BRUNSWICK POWER CORPORATION 
 

(referred to herein as the Owner) 
 
 

AND 
 
 

> 
 

(referred to herein as the Contractor) 
 
 
WITNESS that the Owner and the Contractor covenant and agree as follows: 
 
 

ARTICLE I 
 
 The Contractor shall in a careful and diligent manner execute the following Work within 
the time herein limited: 
 
___________________________________________as further detailed in Section 01010 - Summary of 
Work, 
 
which Work is more particularly described in the documents that are attached hereto, entitled “Plans and 
Specifications” marked “G” (referred to in the documents forming the Contract as the “Plans and 
Specifications” at the place and in the manner therein set out). 
 
 

ARTICLE II 
 
1 The Owner shall pay to the Contractor as consideration for the execution of the portion of 
the Work to which the fixed price arrangement is applicable, the sum of $___________ (subject to any 
additions or deductions provided for in these Articles, the General Conditions, the Terms of Payment or the 
Labour Conditions, except any addition or deduction which is expressly stated to be applicable only to a 
unit price arrangement), at the times and in the manner set out or referred to in the document that is attached 
hereto entitled “Terms of Payment” and marked “A” (referred to in the documents forming the Contract as 
the “Terms of Payment”). 
 
2(1) The Owner shall pay to the Contractor as consideration for the execution of the portion of 
the Work to which the unit price arrangement is applicable, a sum equal to the number of units of 
measurement of each class of labour, Plant or Material actually performed, used or supplied by the 
Contractor in the execution of the Work as measured by the Owner’s Representative and set out in the 
Owner’s Representative’s Final Certificate multiplied by the price for each such unit of measurement as set 
out in the Unit Price Table as added to or amended in accordance with subsections (2), (3) and (4) (such 
sum being subject to any additions or deductions provided for in the General Conditions, Terms of Payment, 
Labour Conditions, except any addition or deduction which is expressly stated to be applicable only to a 
fixed price arrangement) at the times and in the manner set out or referred to in the document that is attached 
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hereto entitled “Terms of Payment” and marked “A” (referred to in the documents forming the Contract as 
the “Terms of Payment”). 
 
2(2) The Owner’s Representative and the Contractor may by agreement in writing add to the 
Unit Price Table, as set out in the Contract Document, classes of labour, Plant or Material together with 
units of measurement, prices per unit and estimated quantities therefor where any labour, Plant or Material 
which will be included in the Owner’s Representative’s Final Certificate is not included in any class of 
labour, Plant or Material set out in the Unit Price Table. 
 
2(3) The Owner’s Representative and the Contractor may by agreement in writing amend the 
price per unit, set out in the Unit Price Table for any class of labour, Plant or Material included therein 
where an estimated quantity is set out therein for that class of labour, Plant or Material, if the Owner’s 
Representative’s Final Certificate shows or will show that the total quantity of that class of labour, Plant or 
Material performed, used or supplied by the Contractor in executing the Work is less than seventy-five 
percent of that estimated quantity, and the price per unit agreed under this subsection shall apply to the 
number of units supplied. 
 
2(4) The Owner’s Representative and the Contractor may by agreement in writing amend the 
price per unit set out in the Unit Price Table for any class of labour, Plant or Material included therein where 
an estimated quantity is set out therein for that class of labour, Plant or Material, by establishing a price per 
unit for units of that class of labour, Plant or Material performed, used or supplied by the Contractor in 
executing the Work which are in excess of one hundred and twenty-five percent of that estimated quantity, 
and the price per unit agreed to under this subsection shall be applicable only to those units which are in 
excess of one hundred and twenty-five percent of the estimated quantity. 
 
2(5) For the information and guidance of the Contractor and the persons administering the 
Contract on behalf of the Owner, but not so as to constitute a warranty, representation or undertaking of 
any nature, either by the Owner to the Contractor or by the Contractor to the Owner, it is estimated that the 
total amount payable by the Owner to the Contractor for the portion of the Work to which the unit price 
arrangement is applicable is $_________________________. 
 
3 Section 1 is not applicable where the unit price arrangement applies to the whole of the 
Work. 
 
4 Section 2 is not applicable where the fixed price arrangement applies to the whole of the 
Work. 
 
 

ARTICLE III 
 
1 Subject to sections 2 and 3 of this Article, bound documents (A) and (B) in addition to 
attached documents (C), (D), (E), (F), (G) and (H) hereto entitled 

(A) “Terms of Payment” and marked “A”; 

(B) “General Conditions” and marked “B”; 

(C) “Supplementary General Conditions” and marked “C”; 

(D) “Labour Conditions” and marked “D”; 

(E) “Insurance Schedule” and marked “E”; 

(F) “Tender Submission” and marked “F”; 

(G) “Plans and Specifications” and marked “G”; and 
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(H) “Post-tender Documents” and marked “H” 

 all form part of the Contract between the Owner and the Contractor. 
 
2 Any provisions of these Articles, the Terms of Payment and the General Conditions which 
are expressly stated to be applicable only to a unit price arrangement are not applicable to the whole or to 
the portion of the Work to which the fixed price arrangement is applicable. 
 
3 Any provisions of these Articles, the Terms of Payment and the General Conditions which 
are expressly stated to be applicable only to a fixed price arrangement are not applicable to the whole or to 
the portion of the Work to which the unit price arrangement is applicable. 
 
 

ARTICLE IV 
 
1 With respect to the execution of the Work by the Contractor, 

(a) the Security Deposit having a current market value of $__________ that has been 
deposited with the Owner by the Contractor for the due fulfillment of the Contract 
shall be dealt with in accordance with the provisions concerning Security Deposit 
in the General Conditions, or 

(b) a surety company has furnished or has undertaken to furnish a Performance Bond, 
(insert details - name of company, amount, date, etc.) 

 
Company:  
Bond No.:  
Amount: $ 
Date:  

 
 and a Labour and Material Payment Bond, (insert details - name of company, amount, date, 

etc.) 
 

Company:  
Bond No.:  
Amount: $ 
Date:  

 
 which bond or bonds shall operate according to their tenor. 
 
2 Where bonds are provided under paragraph 1(b), the Contractor shall post on the site of the 
Work a notice that a Labour and Material Payment Bond is in force together with the name and address of 
the surety company thereunder, a definition of those persons protected thereunder and an outline of the 
procedure for submitting a claim thereunder. 
 
 
ARTICLE V 
 
For all purposes of or incidental to the Contract, the Contractor’s address shall be deemed to be: 
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ARTICLE VI 
 
The Unit Price Table is the Unit Price Table contained in the Tender. 
 
 
 
SIGNED, SEALED AND DELIVERED 
 
NEW BRUNSWICK POWER CORPORATION 
 
 
 
 
_____________________________________ 
 
 
 
 
_____________________________________ 
James Petrie, Chief Legal Officer 
 
 
 
 
CONTRACTOR 
 
 
 
 
Per:__________________________________ 
 
 
 
 
 
 

TERMS OF PAYMENT “A” 
 
 
TOTAL PAYMENT 
 
1 Subject to the provisions of sections 16 and 19 of the General Conditions, the Owner shall 
pay to the Contractor at the times and in the manner hereinafter set out the amount by which 
 

(a) the aggregate of the amounts described in section 2 exceeds 
 
(b) the aggregate of the amounts described in section 3 

  
and the Contractor shall accept the payment as full consideration for everything furnished and done by it in 
respect of the Work. 
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DETAIL OF PARAGRAPH 1(a) 
 
2 The amounts referred to in paragraph 1(a) are: 
 

(a) the amount payable to the Contractor pursuant to Article II of the Articles of 
Agreement; 

 
(b) the amount, if any, payable to the Contractor pursuant to section 12 of the General 

Conditions relating to soil conditions, neglect or delay; 
 
(c) the amount, if any, payable to the Contractor on account of a suspension of Work 

pursuant to section 18 of the General Conditions; 
 
(d) the amount, if any, payable to the Contractor pursuant to section 36 of the General 

Conditions relating to work not required to be done under the Contract but done 
by the Contractor under a disputed decision or direction of the Owner’s 
Representative; and 

 
(e) the amount, if any, payable to the Contractor by reason of an order or change 

pursuant to section 37 of the General Conditions. 
 
 
DETAIL OF PARAGRAPH 1(b) 
 
3 The amounts referred to in paragraph 1(b) are: 
 

(a) the amount, if any, payable to the Owner pursuant to section 12 of the General 
Conditions relating to soil conditions; 

 
(b) the amount, if any, which the Contractor is liable to pay to the Owner pursuant to 

section 14 of the General Conditions relating to damage to the Owner’s Material, 
Plant and real property; 

 
(c) in the event of a delay in completing the Work, the amount payable to the Owner 

pursuant to section 15 of the General Conditions; 
 
(d) the amount, if any, paid by the Owner in satisfaction of obligations of the 

Contractor or a Subcontractor pursuant to section 20 of the General Conditions or 
pursuant to the Labour Conditions; 

 
(e) the amount, if any, payable by the Contractor to the Owner pursuant to section 35 

of the General Conditions relating to matters done by the Owner which the 
Contractor refused or failed to do; and 

 
(f) the amount, if any, by which the cost of the Work to the Contractor was decreased 

by reason of dispensations or changes pursuant to section 37 of the General 
Conditions. 

 
 
PROGRESS PAYMENTS 
 
4(1) For the purposes of this section, “Payment Period” means an interval of thirty days or such 
other interval as the Contractor and Owner’s Representative agree upon. 
 



 
 6 Rev. 2022/12/01 

4(2) The Contractor and Owner’s Representative shall, either before or immediately after the 
signing of the Articles of Agreement, agree on a schedule of provisional unit prices to be used in the 
preparation of progress claims. 
 
4(3) On or after the end of each Payment Period, a progress claim in writing showing the amount 
of each class of Work performed and Materials furnished during such Payment Period, with the value 
thereof computed in accordance with the schedule of provisional unit prices where applicable or the table 
of unit prices where applicable, shall be prepared by the Contractor and submitted in triplicate to the 
Owner’s Representative for approval. 
 
4(4) The Owner’s Representative shall within ten days endorse its approval or amended 
approval on the copies of the progress claim, after making such alterations therein as it may deem proper, 
and shall forward one copy to the Owner, return one copy to the Contractor, and retain one copy in its 
possession and the progress claim so approved shall be the basis of the payment by the Owner under 
subsection (6). 
 
4(5) In respect of each progress claim, the Contractor shall deliver to the Owner 
 

(a) a Statutory Declaration deposing, or 
 
(b) if required by the Owner, documentary proof verifying, 
 

 the fact that all its lawful obligations to Subcontractors, employees and suppliers of 
Material in respect of the Work as at a date not greater than forty-five days prior to the date 
of the progress claim have been fully discharged. 

 
4(6) The Owner shall, within twenty days after receipt of the approved progress claim from the 
Owner’s Representative and receipt of the Statutory Declaration or proof of payment required under 
subsection (5), pay to the Contractor an amount equal 
 

(a) when a Labour and Material Payment Bond and a Performance Bond were required 
of and furnished by it, to ninety-five percent of the amount of progress claim, or 

 
(b) to ninety percent of the amount of the progress claim. 

 
4(7) Upon the expiration of sixty days from the date of issuance of a Certificate of Substantial 
Perfomance under subsection 39(1) of the General Conditions, and if the Contractor has made and delivered 
to the Owner its Statutory Declaration deposing or proof of payment, if required by the Owner, verifying the 
fact that all its lawful obligations to Subcontractors, employees and suppliers of Material in respect of the 
Work are fully discharged and that all other lawful claims against it in respect of the Work including Workers’ 
Compensation assessments have been satisfied. 
 
4(8) Upon the expiration of sixty days from the date of issuance of the Final Certificate of 
Completion under subsection 39(2) of the General Conditions or thirty days after the Contractor has 
delivered to the Owner an invoice approved by the Owner’s Representative, showing the method by which 
the amount claimed therein was calculated, whichever is the later date, and if the Contractor has made and 
delivered to the Owner its Statutory Declaration or proof of payment, if required by the Owner, verifying 
the fact that all its lawful obligations and lawful claims against it, arising out of the Work, have been 
discharged and satisfied, the amounts described in section 1 less the aggregate of  
 

(a) all payments made pursuant to subsection (6), 
 
(b) all payments made pursuant to subsection (7), 
 
(c) all payments made pursuant to section 9, and 
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(d) all amounts retained pursuant to a maintenance and guarantee provision, if any, 
contained in the Contract 

 
 shall become due and be payable by the Owner to the Contractor. 
 
4(9) Where the Contractor does not provide the Owner with a Statutory Declaration or proof of 
payment required by subsection (5), (7) or (8) within the time limited therein, the Owner may withhold 
payment of the monies which would otherwise have become due until such time as the Statutory Declaration 
or proof of payment is provided by the Contractor to the Owner and the Owner during this period of time 
shall not be required to pay interest as provided for in section 6. 
 
 
CLAIM PAYMENT NOT ACCEPTANCE 
 
5 Neither a progress claim nor a payment by the Owner pursuant thereto shall be construed 
as evidence that the Work, Material or any part thereof is complete, is satisfactory or is in accordance with 
the Contract. 
 
 
OWNER’S DELAY IN PAYMENT 
 
6 Delay by the Owner in making a payment when it becomes due and is payable shall, if the 
delay continues for more than fifteen days, entitle the Contractor to interest on the overdue payment and 
the Owner shall pay to the Contractor interest thereon from the said fifteenth day until paid at the rate being 
charged by the Canadian chartered banks in Fredericton on prime commercial accounts as of the date from 
which such interest was payable. 
 
 
OWNER’S RIGHT OF SET-OFF 
 
7(1) Without restricting any right of set-off given or implied by law, the Owner may set-off 
against any amount payable to the Contractor under the Contract, any amount payable to the Owner by the 
Contractor under this Contract or under any current contract and, without restricting the generality of the 
foregoing, the Owner may when making payment pursuant to section 4, deduct from the amount payable 
any amount which is then payable to the Owner or the Province of New Brunswick by the Contractor under 
the Contract or which, by virtue of the right of set-off, may be retained by the Owner. 
 
7(2) For the purposes of this section “current contract” means 
 

(a) a contract between the Owner and the Contractor under which the Contractor has 
an undischarged obligation to perform or supply work, labour or materials, or 

 
(b) a contract between the Owner and the Contractor in respect of which the Owner 

has since the date on which this Contract was entered into exercised the right to 
take the work, the subject of that contract, out of the Contractor’s hands. 

 
 
PAYMENT WHEN CONTRACT TERMINATED 
 
8 In the event that the Contract is terminated pursuant to section 19 of the General 
Conditions, the Owner shall as soon as is practicable under the circumstances pay to the Contractor the 
amount, if any, payable to the Contractor pursuant to that section. 
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INTERIM RELEASE OF HOLDBACK 
 
9(1) Subject to the Construction Remedies Act, the Owner may upon written application of the 
Contractor and with the approval of the surety, pay to the Contractor all, or a portion of, the percentage 
amounts retained up to that time in respect of payments on progress claims under subsection 4(6). 
 
9(2) Subject to the approval of the surety, the making of any such payment, and the amount 
thereof, are wholly at the discretion of the Owner. 
 
 

GENERAL CONDITIONS “B” 
 
 
DEFINITION OF TERMS 
 
1(1) In the documents forming the Contract, unless the context otherwise requires: 
 
 “Owner’s Representative” means the Owner and includes a person authorized by it to 
perform on its behalf any function under the Contract; 
 
 “herein”, “hereby”, “hereof”, “hereunder” and similar expressions refer to the Contract as 
a whole and not to any particular subdivision or part thereof; 
 
 “Material” includes all materials, commodities, articles and things required to be furnished 
under the Contract for incorporation in the Work; 
 
 “Owner” means that Minister, agency or corporation set forth in the Articles of Agreement 
as the Owner; 
 
 “person” includes an individual, partnership, firm or corporation; 
 
 “Plant” includes all tools, implements, machinery, vehicles, buildings, structures, 
equipment, articles and things required for the execution of the Work; 
 
 “Security Deposit” means the security given by the Contractor to the Owner in accordance 
with the Contract; 
 
 “Subcontractor” means a person contracting with a Contractor or contracting with another 
Subcontractor under the Contractor: (a) for the execution of a part or parts of the Work included in this 
contract, or (b) for the furnishing of Material called for in this Contract and worked to a special design 
according to the Plans and Specifications, provided such Contract is made pursuant to section 4; 
 
 “Substantial Perfomance” means the Work under the Contract is ready for use or is being 
used for the purpose intended; 
 
 “Superintendent” means the employee of the Contractor who is designated by the 
Contractor as being in full charge of the field operations of the Contractor for the purposes of the Contract; 
 
 “Work” includes all labour, material and services required, as shown or described in the 
Contract, supplied and installed or erected complete at the place of building. 
 
1(2) The marginal notes, if any, in the Contract Document form no part of the Contract but shall 
be deemed to be inserted for the convenience of reference only. 
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REFERENCES 
 
1(3) Unless the context otherwise requires, where in a Contract Document reference is made to 
a section, subsection or paragraph, the reference is deemed to be a reference 
 

(a) in the case of a section, to a section in the Contract Document, 
 
(b) in the case of a subsection, to a subsection of the section, and 
 
(c) in the case of a paragraph, to a paragraph in the section or subsection,  

 
 in which the reference appears. 
 
 
INTERPRETING DOCUMENTS 
 
1(4) In interpreting the Contract in the event of discrepancies or conflicts between anything in 
the Plans and Specifications and the General Conditions, the General Conditions shall govern. 
 
1(5) In interpreting the Plans and Specifications: 
 

(a) in the event of discrepancies or conflicts between the Plans and Specifications, the 
Specifications shall govern; 

 
(b) in the event of discrepancies or conflicts between the Plans, the Plans drawn with 

the largest scale shall govern; and 
 
(c) in the event of discrepancies or conflicts between figured dimensions and scaled 

dimensions, the figured dimensions shall govern. 
 
 
CONTRACT BINDING 
 
2 The Contract shall inure to the benefit of and be binding upon the parties hereto and their 
heirs, executors, administrators, successors, and assigns. 
 
 
ASSIGNMENT 
 
3 The Contract may not be assigned in whole or in part without the written consent of the 
Owner. 
 
 
SUBCONTRACTING 
 
4(1) Except for the subcontracting proposed by the Contractor in its accepted Tender, neither 
the whole nor any part of the Work may be subcontracted by the Contractor without the consent of the 
Owner’s Representative. 
 
4(2) Every subcontract by the Contractor, whether as proposed in the approved Tender or as 
approved by the Owner’s Representative under subsection (1), shall provide that the Subcontractor shall 
comply with all terms and conditions of this Contract which can reasonably be applied to its undertaking 
including, without limiting the generality of the foregoing, the provisions of section 52. 
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SCOPE OF WORK 
 
5(1) The description of the Work and Material set out in the Contract includes not only the 
particular kind of Work and Material mentioned but also all labour, Plant and Material necessary for the 
full execution, completion and delivery ready for use of the Work and Material. 
 
5(2) The Contractor shall provide everything necessary for execution of the Work except things 
in respect of which the Contract expressly provides otherwise and except the site of the Work if the Work 
when completed is to remain permanently affixed thereon. 
 
 
NO IMPLIED OBLIGATION 
 
6 No implied obligation of any kind by or on behalf of the Owner shall arise from anything 
in the Contract, and the express covenants and agreements herein contained and made by the Owner are 
and shall be the only covenants and agreements upon which any rights against the Owner are to be founded, 
and, without limiting the generality of the foregoing, the Contract supersedes all communications, 
negotiations and agreements, either written or oral, relating to the Work and made prior to the date of the 
Contract. 
 
 
TIME OF THE ESSENCE 
 
7 Time is of the essence of the Contract. 
 
 
INDEMNITY BY CONTRACTOR 
 
8(1) Except as provided in section 9, the Contractor shall indemnify and save harmless the 
Owner from and against all claims, demands, losses, costs, damage, actions, suits, or proceedings by 
whomsoever made, brought or prosecuted in any manner based upon, arising out of, related to, occasioned 
by or attributable to the activities of the Contractor in executing the Work under the Contract or to an 
infringement or an alleged infringement by the Contractor of a patent of invention. 
 
8(2) For the purposes of subsection (1), “activities” includes an act improperly carried out, an 
omission to carry out an act and a delay in carrying out an act. 
 
 
INDEMNITY BY OWNER 
 
9 The Owner shall indemnify and save harmless the Contractor from and against all claims, 
demands, losses, costs, damage, actions, suits or proceedings arising out of its activities under the Contract 
which are directly attributable to 
 

(a) a lack of title, a defect in title or an alleged lack of title or defect in title to the site 
of the Work, or 

 
(b) an infringement or an alleged infringement of any patent of invention in executing 

anything for the purposes of the Contract, the model, plan or design of which was 
supplied by the Owner to the Contractor. 
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ELECTED MEMBERS 
 
10(1) No member of the Legislative Assembly of the Province of New Brunswick shall be 
admitted to any share or part of the Contract or to any benefit arising therefrom. 
 
10(2) No member of the House of Commons of Canada shall be admitted to any share or part of 
the Contract or to any benefit arising therefrom if Government of Canada funds are involved, whether 
directly or indirectly, in the payment for or financing of such Contract. 
 
 
SERVING NOTICES 
 
11(1) Notices for the purposes of paragraph 16(1)(a), section 18 and section 19 shall be in writing 
and shall 
 

(a) be delivered to the Contractor in person, or, if the Contractor is a corporation or 
partnership, be delivered to the Superintendent or to a senior administrative officer 
of the corporation or partnership, or 

 
(b) be sent by mail or email to the Contractor or its Superintendent addressed to the 

address mentioned in the Contract, 
 
 and if any question arises as to when any such notice was given to or received by the 
Contractor it shall be deemed to have been sufficiently given to and received by it, 
 

(c) if it was delivered pursuant to paragraph (a), on the day it was delivered, or 
 
(d) if it was sent by mail pursuant to paragraph (b), on the day it was received by the 

Contractor or on the sixth day after it was mailed, whichever is earlier. 
 
11(2) Any notice, order, direction, decision or communication, other than a notice to which 
subsection (1) refers, which may be given to the Contractor pursuant to the Contract may be given in any 
manner, but it shall be deemed to have been sufficiently given to the Contractor if it was put in writing and 
the writing was 
 
 (a) delivered to the Contractor in person, or, if the Contractor is a corporation or 

partnership, was delivered to the Superintendent or to a senior administrative 
officer of the corporation or partnership, 

 
 (b) left at the Contractor’s office, or, if it has more than one office, at one of them, or 
 
 (c) sent by mail to the Contractor or its Superintendent addressed to the address 

mentioned in the Contract or to the Contractor’s last known place of business or 
residence. 

 
 
ADJUSTMENTS DUE TO SOIL CONDITIONS, NEGLECT OR DELAY 
 
12(1) No payment, in addition to the payment expressly promised by the Contract, shall be made 
by the Owner to the Contractor on account of any extra expense, loss or damage incurred or sustained by 
the Contractor including a misunderstanding on the part of the Contractor as to any fact, whether or not 
such misunderstanding is attributable directly or indirectly to the Owner or any of the Owner’s agents or 
servants, and whether or not any negligence or fraud on the part of the Owner’s agents or servants is 
involved, unless, in the opinion of the Owner’s Representative the extra expense, loss or damage is directly 
attributable to 
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 (a) a substantial difference between information relating to soil conditions at the site 
of the Work, or a reasonable assumption of fact based thereon, in the Plans and 
Specifications or other documents or material communicated by the Owner to the 
Contractor for its use in preparing its Tender and the real soil conditions 
encountered at the site of the Work by the Contractor when executing the Work, 
or 

 
 (b) neglect or delay occurring after the date of the Contract on the part of the Owner 

in providing any information or in doing any act which the Contract either 
expressly requires the Owner to do or which would be done by an Owner in 
accordance with the usage of the trade to enable its Contractor to carry out an 
undertaking similar to the Work being executed under the Contract for the Owner, 

 
 in which case, if as a condition precedent the Contractor has given to the Owner’s 
Representative written notice of its claim before the expiration of thirty days from the encountering of the 
soil conditions giving rise to the claim or from the day on which the neglect occurs or the delay commences, 
as the case may be, the Owner shall pay to the Contractor, in respect of the additional expense, loss or 
damage incurred or sustained by reason of that difference, neglect or delay, an amount equal to the cost of 
the additional Plant, labour and Material necessarily involved. 
 
12(2) If, in the opinion of the Owner’s Representative, the Contractor has effected a saving of 
expenditure by reason of the execution of the Work by the Contractor being rendered less difficult and less 
costly because the soil conditions actually encountered by the Contractor at the site of the Work when 
executing the Work are substantially different from soil conditions indicated in information, or a reasonable 
assumption of fact based thereon, in the Plans and Specifications or other documents or material 
communicated by the Owner to the Contractor for its use in preparing its Tender, the amount set out in 
Article II of the Articles of Agreement shall be reduced by an amount equal to the saving effected by the 
Contractor. 
 
12(3) Paragraph (1)(a) and subsection (2) are applicable only to a fixed price arrangement. 
 
12(4) If information relating to soil conditions at the site of the Work appeared in the Plans and 
Specifications or in other documents or material communicated by the Owner to the Contractor for its use 
in preparing its Tender and if the real soil conditions encountered at the site of the Work by the Contractor 
when executing the Work are substantially different from such information, or a reasonable assumption of 
fact based thereon, so that the cost to the Contractor of executing the Work is directly and substantially 
increased or decreased by reason of such difference, the Owner’s Representative and the Contractor may 
by agreement in writing amend the price per unit for any class of Plant, labour or Material involved therein, 
so that the benefit of a substantial decrease in cost shall accrue to the Owner and the burden of a substantial 
increase in cost shall not be borne by the Contractor. 
 
12(5) Subsection (4) is applicable only to a unit price arrangement. 
 
12(6) No claim by the Contractor shall be valid in situations where subsection (4) is applicable 
unless it has given written notice thereof to the Owner within thirty days from the encountering of the soil 
conditions giving rise to such claim. 
 
 
OWNER’S TITLE TO PLANT, ETC. 
 
13(1) All Material and Plant and the interest of the Contractor in all real property, licences, 
powers and privileges acquired, used or provided by the Contractor for the Work shall from the time of 
being so acquired, used or provided, become and they are the property of the Owner for the purposes of the 
Work and they shall continue to be the property of the Owner 
 



 
 13 Rev. 2022/12/01 

(a) in the case of Material, until incorporated in the Work or until the Owner’s 
Representative certifies that it is satisfied that it will not be required for the Work, 
and 

 
(b) in the case of Plant, real property, licences, powers and privileges, until the 

Owner’s Representative certifies that it is satisfied that the interest vested in the 
Owner therein is no longer required for the purposes of the Work. 

 
13(2) Material or Plant that is the property of the Owner by virtue of this section shall not be 
taken away from the site of the Work, or used or disposed of, except for the purposes of the Work, without 
the consent in writing of the Owner’s Representative. 
 
13(3) The Owner is not liable for loss or damage to Material or Plant that is the property of the 
Owner by virtue of this section and the Contractor is liable for such loss or damage notwithstanding that 
the Material or Plant is the property of the Owner. 
 
 
CONTRACTOR’S LIABILITY FOR DAMAGE TO OWNER’S PLANT 
 
14(1) The Contractor is liable to the Owner for loss of or damage to Material, Plant or real 
property, whether attributable to causes beyond its control or not, supplied or made available by the Owner 
to the Contractor for use in connection with the Work other than loss or damage resulting from and directly 
attributable to reasonable wear and tear. 
 
14(2) The Contractor shall not use Material, Plant or real property to which this section applies 
except for the purpose of carrying out this Contract. 
 
14(3) When the Contractor has failed to make good any loss or damage for which it is liable 
under this section within a reasonable time after being required by the Owner’s Representative to do so, the 
Owner’s Representative may cause the loss of damage to be made good, and the Contractor shall thereupon 
be liable to the Owner for the cost thereof and shall on demand pay to the Owner an amount equal to such 
cost. 
 
14(4) The Contractor shall keep such records of Material, Plant and real property to which this 
section applies as the Owner’s Representative from time to time requires and shall, from time to time as the 
Owner’s Representative requires, satisfy the Owner’s Representative that such Material, Plant and real 
property are at the place and in the condition that they ought to be. 
 
 
EXTENSION OF TIME AND PENALTY FOR DELAY IN COMPLETION 
 
15(1) The Owner’s Representative may, on the application of the Contractor if made in 
accordance with the time limits in subsection 33(2) and made before the day fixed by Article 1 of the 
Articles of Agreement for completion of the Work or any specified portion thereof or before any new date 
for completion previously fixed under this subsection, if in its opinion it is in the public interest, extend the 
time for completion of the Work or any specified portion or portions thereof by fixing a new day for such 
completion. 
 
15(2) Where the Contractor does not complete the Work or any specified portion thereof by the 
day fixed by Article I of the Articles of Agreement for such completion or by such subsequent day, if any, 
to which the time for completion has been extended under subsection (1), but does complete the Work or 
portion thereafter, the Contractor shall pay to the Owner 
 
 (a) where no statutory penalty is provided by subsection (3), 
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(i) an amount equal to all salaries, wages and travelling expenses paid by the 
Owner to persons superintending the Work during the Period of Delay, 
which would not otherwise have been payable, 

 
(ii) an amount equal to the value to the Owner of the use of the completed 

Work for the Period of Delay, and 
 
(iii) an amount equal to all other expenses and damages incurred or sustained 

by the Owner as a result of the Work or specified portion thereof not being 
completed during the Period of Delay, or 

 
 (b) where a statutory penalty is provided for by subsection (3), the amount prescribed 

therein for each day (or week) the Work or specified portion therefor was not 
complete during the Period of Delay. 

 
15(3) (a) The Contractor shall pay to the Owner 
 

(i) for each day (or week) of the Period of Delay during which the Work in 
its entirety is not complete, the sum of ........................., (or % of the Total 
Tender Price, to a maximum of % of the Total Tender Price,) and 

 
(ii) for each day of the Period of Delay during which the following specified 

portions of the Work are not complete, the sum stated for such portion 
 
    (A) ...................................................... 
 
    (B) ...................................................... 
 
    (C) ...................................................... 
 
 (b) Where no penalty is stipulated in paragraph (a), the Contractor is not bound by this 

subsection. 
 
15(4) For the purposes of this section, 
 

(a) the Work is deemed to be completed on the day specified by the Owner’s 
Representative in their Interim Certificate of Completion, and 

 
(b) “Period of Delay” means the period commencing on the day fixed by Article I of 

the Articles of Agreement for completion of the Work or any portion thereof or 
such subsequent day, if any, to which the time for completion has been extended 
under subsection (1) and ending on the day immediately preceding the day on 
which the Work or portion thereof is completed. 

 
15(5) The Owner’s Representative may waive the right of the Owner to the whole or any part of 
a payment payable pursuant to subsection (2). 
 
 
DEFAULT OR REMOVAL OF WORK FROM CONTRACTOR 
 
16(1) In any of the following cases, namely, 
 

(a) where the Contractor has made default or delayed in commencing or in diligently 
executing the Work or any portion thereof to the satisfaction of the Owner’s 
Representative and the Owner’s Representative has given notice thereof to the 
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Contractor and has by such notice required the Contractor to put an end to such 
default or delay and such default or delay continues for six days after such notice 
was given, 

 
(b) where the Contractor has made default in the completion of the Work, or any 

portion thereof, within the time limited for such completion by the Contract, 
 
(c) where the Contractor has become insolvent, 
 
(d) where the Contractor has committed an act of bankruptcy, 
 
(e) where the Contractor has abandoned the Work, 
 
(f) where the Contractor has made an assignment of the Contract without the required 

consent, or 
 
(g) where the Contractor has otherwise failed to observe or perform any of the 

provisions of the Contract, 
 
the Owner may, without any other authorization, take all or any portion of the Work out of the Contractor’s 
hands and may employ such means as it may see fit to complete the Work. 
 
16(2) Where the Work or any portion thereof has been taken out of the Contractor’s hands under 
subsection (1), the Contractor shall not, except as provided in subsection (3), be entitled to any further 
payment in respect of the Work so affected including payments then due and payable but not paid, and the 
obligation of the Owner to make payments in respect thereof as provided for in the Terms of Payment shall 
be at an end with respect to that portion of the Work taken out of its hands, and the Contractor shall be 
liable to and upon demand therefor shall pay to the Owner an amount equal to all loss and damage suffered 
by the Owner by reason of the non-completion of the Work by the Contractor. 
 
16(3) Where the Work or any portion thereof has been taken out of the Contractor’s hands under 
subsection (1) and is subsequently completed by the Owner, subject to the Construction Remedies Act, the 
Owner’s Representative shall thereafter determine the amount, if any, of holdback and progress claims of 
the Contractor in respect thereof unpaid at the time of taking the Work out of the Contractor’s hands that 
in its opinion are not required by the Owner for the purposes of the Contract and the Owner’s Representative 
shall, if it is of the opinion that no financial prejudice to the Owner will result, authorize payment of the 
amount to the Contractor. 
 
 
CONTRACTOR’S CONTINUING OBLIGATION 
 
17(1) The taking of the Work, or any portion thereof, out of the Contractor’s hands pursuant to 
section 16 does not relieve or discharge the Contractor from any obligation under the Contract or imposed 
upon it by law except the obligation under the Contract to complete the physical execution of that portion 
of the Work so taken out of its hands. 
 
17(2) If the Work or any portion thereof is taken out of the Contractor’s hands pursuant to section 
16, all Material and Plant and the interest of the Contractor in all real property, licences, powers and 
privileges acquired, used or provided by the Contractor for the purpose of the Work shall, notwithstanding 
subsection 13(1), be the property of the Owner without compensation to the Contractor. 
 
17(3) If the Owner’s Representative certifies that any property interest of the Owner by virtue of 
subsection (2) is no longer required for the purposes of the Work and that it is not in the interests of the 
Owner to retain the interest, it shall revert to the Contractor subject to the provisions of subsection 13(3). 
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SUSPENSION OF WORK 
 
18(1) The Owner’s Representative may require the Contractor to suspend execution of the Work 
either for a specified or unspecified period by giving notice to that effect to the Contractor. 
 
18(2) The Contractor upon receiving notice of the Owner’s requirement pursuant to subsection 
(1) shall suspend all operations except those which, in the Owner’s Representative’s opinion, are necessary 
for the care and preservation of the Work, Material and Plant. 
 
18(3) During the period of suspension the Contractor shall not remove from the site any part of 
the Work, any Material or any Plant without the consent of the Owner’s Representative. 
 
18(4) If the period of suspension is thirty days or less, the Contractor, upon the expiration of the 
period of suspension, shall resume the execution of the Work and except where the suspension order was 
due to the Contractor not diligently prosecuting the Work or failing to prosecute the Work in a good and 
diligent manner it is entitled to be paid the cost of any Plant, labour and Material necessarily involved in 
complying with the suspension. 
 
18(5) If the period of suspension is more than thirty days and if, upon the expiration of the period 
of suspension, the Owner’s Representative and the Contractor agree that the execution of the Work be 
completed by the Contractor, the Contractor shall resume operations and complete the execution of the 
Work in accordance with any terms and conditions agreed upon by the Owner’s Representative and the 
Contractor. 
 
18(6) If upon the expiration of a period of suspension of more than thirty days, the Owner’s 
Representative and the Contractor do not agree that the Work will be completed by the Contractor or they 
are unable to agree upon the terms and conditions under which the Contractor will complete the Work, the 
notice of suspension shall be deemed to be a notice of termination pursuant to section 19. 
 
 
TERMINATION OF CONTRACT 
 
19(1) The Owner may at any time by giving notice to that effect terminate the Contract. 
 
19(2) The Contractor shall upon receipt of a notice pursuant to subsection (1) cease all operations 
forthwith. 
 
19(3) If the Contract is terminated pursuant to subsection (1), the Owner shall pay to the 
Contractor an amount equal to the lesser of  
 

(a) the value as agreed upon by the Contractor and the Owner’s Representative of all 
Work performed by the Contractor as of the date of termination or, if the 
Contractor and the Owner’s Representative cannot agree, as calculated in 
accordance with the formula set out in section 45, less all amounts already paid to 
the Contractor by the Owner and less all amounts which the Contractor is liable to 
pay to the Owner, and 

 
(b) the amount calculated in accordance with the terms of payment which would have 

been payable to the Contractor had it completed the Work. 
 

19(4) If the Contract is terminated pursuant to subsection (1), the Owner shall pay to the 
Contractor an amount equal to the value as agreed upon by the Contractor and the Owner’s Representative 
of all Work performed by the Contractor as of the date of termination or, if the Contractor and the Owner’s 
Representative cannot agree, as calculated in accordance with the formula set out in section 45, less all 
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amounts already paid to the Contractor by the Owner and less all amounts which the Contractor is liable to 
pay to the Owner. 
 
19(5) Subsection (3) is applicable only to a fixed price arrangement and subsection (4) is 
applicable only to a unit price arrangement. 
 
 
PAYMENT BY OWNER OF CONTRACTING OBLIGATIONS 
 
20(1) The Owner may, in order to discharge lawful obligations of and satisfy lawful claims 
against the Contractor or a Subcontractor arising out of the execution of the Work, pay an amount which is 
due and payable to the Contractor, under any provision of the Contract, directly to the obligees of and the 
claimants against the Contractor or the Subcontractor. 
 
20(2) A payment made pursuant to subsection (1) is to the extent of the payment a discharge of 
the Owner’s liability under the Contract to the Contractor. 
 
20(3) The Contractor shall discharge all its lawful obligations and shall satisfy all lawful claims 
against it arising out of the execution of the Work as the same become due. 
 
20(4) The Contractor shall, whenever so requested by the Owner’s Representative, make a 
Statutory Declaration deposing to the existence and condition of the obligations and claims referred to in 
subsection (3). 
 
 
ACCESS TO WORK BY OWNER 
 
21 The Contractor shall permit the Owner’s Representative to have access to the Work and to 
all areas where portions of the Work are being fabricated or manufactured at all times during the execution 
of the Work, shall provide the Owner’s Representative with full information concerning what is being done 
to execute the Work and shall give the Owner’s Representative every possible assistance in respect of the 
performance of its duty to see that the Work is executed in accordance with the Contract and also in respect 
of the performance and exercise of the duties and powers specially imposed or conferred on it by the 
Contract. 
 
 
CLEAN UP 
 
22 The Contractor shall upon completion of the Work clear and clean the Work and its site to 
the satisfaction of and in accordance with any directions of the Owner’s Representative. 
 
 
CONTRACTOR’S SUPERINTENDENT 
 
23(1) The Contractor shall, during working hours, until the Work has been completed, keep on 
the site of the Work a competent Superintendent who has authority to receive on behalf of the Contractor 
any order, direction or other communication that may be given under the Contract. 
 
23(2) The Contractor shall, upon the request of the Owner’s Representative, remove any 
Superintendent who, in the opinion of the Owner’s Representative, is incompetent or has been conducting 
itself improperly and shall replace a Superintendent so removed with another Superintendent as described 
in subsection (1). 
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REMOVAL OF CONTRACTOR’S EMPLOYEES 
 
24 The Contractor shall, at the request of the Owner’s Representative, remove from the Work 
any person employed on the Work who, in the opinion of the Owner’s Representative, is incompetent or 
has been conducting itself improperly and the Contractor shall not permit a person so removed to remain 
on the site of the Work. 
 
 
ESCALATION - LABOUR - MATERIAL 
 
25(1) Except where the Labour Conditions contain an escalation clause, the amount payable to 
the Contractor under the Contract shall not be increased or decreased by reason of any increase or decrease 
in the cost of the Work brought about by an increase or decrease pursuant to the Labour Conditions. 
 
25(2) Notwithstanding section 12 and subsection (1) of this section, the amount set out in Article 
II of the Articles of Agreement shall be adjusted, in the manner provided in subsection (3), in the event of 
any change in any tax imposed, 
 

(a) after the date of the submission by the Contractor of the Tender for the Contract, 
and 

 
(b) that applies to the Material incorporated or to be incorporated in the Work and that 

affects the cost to the Contractor of such Material. 
 
25(3) In the event of any change after the date of submission of the Tender for the Contract by 
the Contractor in any tax described in subsection (2) that applies to the Material incorporated or to be 
incorporated in the Work and that affects the cost to the Contractor of such Material, the amount set out in 
Article II of the Articles of Agreement shall 
 

(a) be increased where the cost to the Contractor of any Material has been increased 
by virtue of the change, or 

 
(b) be decreased where the cost to the Contractor of any Material has been decreased 

by virtue of the change, 
 
by an amount equal to such amount as it is established upon examination of the relevant records of the 
Contractor referred to in section 47, represents the increase or decrease, as the case may be, in the cost to 
the Contractor of the Material involved that is directly attributable to the change in the tax levied on or in 
respect of such Material. 
 
25(4) For the purpose of determining the adjustment in the amount set out in Article II of the 
Articles of Agreement by virtue of any change in any tax described in subsection (2), where such tax is 
changed after the date of submission of the Tender by the Contractor but public notice of such change has 
been given by the Minister of Finance of the Province or the Federal Government, as the case may be, 
before the date of submission of the Tender, the change of such tax shall, for the purposes of this section, 
be deemed to have occurred before the date of submission of the Tender. 
 
25(5) The Contractor is not entitled to any part of a rebate of taxes obtained by the Owner. 
 
 
USE OF LOCAL LABOUR AND MATERIAL 
 
26(1) The Contractor shall use Canadian labour and Material in carrying out the Work, to the full 
extent to which they are procurable, consistent with proper economy and the expeditious carrying out of 
the Work. 
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26(2) Subject to subsection (1), the Contractor shall employ labour and obtain Material from the 
locality where the Work is being executed to the extent to which it is available and shall use the offices of 
the Canada Employment Centre in the recruitment of employees wherever practicable. 
 
26(3) Subject to subsections (1) and (2), the Contractor shall employ a reasonable proportion of 
persons who have served on active service with the armed forces of Canada and have been honourably 
discharged therefrom. 
 
 
SAFETY 
 
27(1) If, in the opinion of the Owner’s Representative, the Contractor is not conducting 
construction of the Work with proper safety precautions for employees as prescribed by the Occupational 
Health and Safety Regulation - Occupational Health and Safety Act, the Owner’s Representative may, by 
giving notice in writing to the Contractor, stop the Work. 
 
27(2) Where under subsection (1) the Owner’s Representative has stopped the Work, the 
Contractor shall immediately cease its operations until the provisions of the Occupational Health and Safety 
Regulation - Occupational Health and Safety Act have been complied with to the satisfaction of the Owner’s 
Representative. 
 
27(3) No extension of time or monetary allowances shall be made to the Contractor for loss or 
delay arising from any stoppages in Work under this section. 
 
 
PROTECTION OF WORK 
 
28 The Contractor shall guard or otherwise protect the Work and shall protect the 
Specifications, Plans, drawings, information, Material, Plant and real property provided by the Owner to 
the Contractor against loss or damage from any cause. 
 
 
PUBLIC CEREMONIES 
 
29(1) The Contractor shall not allow or permit any public ceremony in connection with the Work 
without the permission of the Owner. 
 
29(2) The Contractor shall not erect or permit the erection of any sign or advertising on the Work 
without the approval of the Owner’s Representative. 
 
 
INSURANCE 
 
30(1) The Contractor shall at its own expense maintain such insurance policies, if any, as are 
required under this Contract in a form and with companies approved by the Owner and of the nature, in the 
amounts, for the periods and containing the terms and conditions, if any, set out in the Insurance Schedule. 
 
30(2) All insurance policies covering the Work and maintained by the Contractor pursuant to 
subsection (1) shall provide that the proceeds thereof are payable to the Owner, except where the Insurance 
Schedule otherwise provides. 
 
30(3) The Contractor shall deposit with the Owner’s Representative the originals of all policies 
of insurance maintained by the Contractor pursuant to subsection (1) and the Contractor shall, when 
required by the Owner’s Representative, submit to it proof that such policies are in force. 
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30(4) Upon application by the Contractor, the Owner’s Representative may waive compliance 
with subsections (2) and (3). 
 
 
FIRE LOSS 
 
31(1) If the Work or any portion thereof is lost or destroyed and monies are paid to the Owner in 
respect of the loss or damage under a policy of insurance maintained by the Contractor pursuant to section 
30, the monies shall be held by the Owner for the purposes of the Contract. 
 
31(2) The Owner may elect to retain absolutely the monies held under subsection (1) and, in such 
event the monies belong absolutely to the Owner and 
 

(a) the Contractor is liable to the Owner in an amount equal to the amount by which 
the insurance monies payable is less than the loss and damages suffered and 
sustained by the Owner, including costs associated with clearing and cleaning the 
site of the Work, and 

 
(b) there shall be a financial accounting between the Owner and the Contractor in 

respect of the portion of the Work which was lost or damaged and in respect of 
which monies have been retained absolutely by the Owner and there shall be 
included in the financial accounting all amounts paid or payable by the Owner 
under the Contract to the Contractor, together with all amounts paid or payable by 
the Contractor under the Contract to the Owner and the Owner shall pay to the 
Contractor any balance. 

 
31(3) Upon payment as required by subsection (2) by the Owner or the Contractor as the case 
may be, the Owner and the Contractor are discharged from all rights and obligations under the Contract in 
respect of the portion of the Work which was lost or damaged and in respect of which monies have been 
retained absolutely by the Owner as though such portion of the Work had been fully completed and executed 
by the Contractor in accordance with the Contract. 
 
31(4) If an election is not made under subsection (2), the Contractor shall restore and replace the 
portion of the Work lost or damaged and the insurance monies shall be disbursed by the Owner to the 
Contractor in the manner and subject to the terms and conditions governing monies payable under the 
Contract to the Contractor by the Owner, except that for the purpose of this subsection “one hundred 
percent” shall be substituted in subsection 4(6) of the Terms of Payment for “ninety-five percent” and 
“ninety percent”. 
 
 
CONTRACTOR’S RESPONSIBILITIES 
 
32(1) The Contractor shall at its own expense do whatever is necessary to ensure that  
 

(a) no person, property, right, easement or privilege is injured, damaged or infringed 
by reason of the Contractor’s activities under this Contract, 

 
(b) pedestrian and other traffic on any public or private road or waterway is not unduly 

impeded, interrupted or endangered by the execution or existence of the Work and 
Plant, 

 
(c) fire hazards are eliminated and in the case of a fire in or about the Work that it is 

promptly extinguished, 
 
(d) the health of all persons employed on the Work is not endangered, 
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(e) adequate medical supervision of all persons employed on the Work is maintained, 
 
(f) adequate sanitation measures in respect of the Work are taken, and 
 
(g) all stakes, buoys, lines levels and marks placed on or about the works by or under 

the authority of the Owner’s Representative are protected and are not removed, 
defaced or altered. 

 
32(2) The Owner’s Representative may direct the Contractor to do such things and to construct 
such works which the Owner’s Representative considers reasonable and necessary to ensure compliance 
with or to remedy a breach of subsection (1). 
 
32(3) The Contractor shall at its own expense comply with a direction of the Owner’s 
Representative made pursuant to subsection (2). 
 
 
INTERPRETATIONS OF CONTRACT DOCUMENTS - CLAIMS ARISING 
 
33(1) If at any time before the Work has been completed and the Owner’s Representative has 
issued its Final Certificate of Completion, any question arises as to whether anything has been done as 
required by the Contract or as to what the Contractor is required by the Contract to do, and in particular, 
and without limiting the generality of the foregoing, as to 
 

(a) the meaning of anything in the Plans and Specifications, 
 
(b) the meaning to be given to the Plans and Specifications in case of any error therein, 

an omission therefrom, or an obscurity or discrepancy in the wording or intention 
thereof, 

 
(c) whether the quality or quantity of any Material or Work meets the requirements of 

the Contract, 
 
(d) whether the Plant, Material or employees provided by the Contractor for executing 

the Work and carrying out the Contract are adequate to ensure that the Work will 
be executed in accordance with the Contract and that the Contract will be carried 
out in accordance with its terms, 

 
(e) what quantity of any kind of Work has been completed by the Contractor, or  
 
(f) the timing and scheduling of the various phases of the execution of the Work, 

 
the question shall be decided by the Owner’s Representative whose decision is final and binding. 
 
33(2) In matters arising other than under section 12, the Contractor shall, where it intends to 
submit a claim for additional time or money arising out of the construction of the Work, give written notice 
of its intention to claim 
 

(a) in the case of changes or alterations of the Work ordered by the Owner’s 
Representative, within fourteen days of receipt of the notice of change, and 

 
(b) in the case of a dispute arising out of interpretation of the Contract, within thirty 

days of the first occurrence of the circumstances giving rise to the dispute. 
 
33(3) In matters arising other than under section 12, the Contractor may submit a claim for 
additional time or money only on those matters covered by the notice of intention to claim given under 
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subsection (2) and such claim if not submitted within thirty days of the occurrence of the portion of the 
Work out of which the claim arises shall be barred. 
 
33(4) The Owner’s Representative shall within thirty days of receipt of a notice of claim under 
this section render its decision in writing to the Contractor. 
 
33(5) The Contractor shall construct the Work in accordance with the decisions and directions of 
the Owner’s Representative given under this section and in accordance with any consequential decisions 
and directions given by the Owner’s Representative. 
 
 
DEFECTS AND OMISSIONS 
 
34(1) Without restricting any warranty or guarantee implied or stipulated by law, the Contractor 
shall at its own expense rectify and make good any defect or fault or omission that appears in the Work 
within twelve months or within such additional period of time stipulated in the Specifications concerning 
particular portions of the Work from the date of the Owner’s Representative’s Final Certificate of 
Completion. 
 
34(2) If any defect, fault or omission appears in the Work and the Owner’s Representative is of 
the opinion that it is one which the Contractor, either under subsection (1) or under a warranty or guarantee 
implied or stipulated by law, is obliged to remedy and make good, the Owner’s Representative may direct 
the Contractor to remedy and make good the defect, fault or omission by giving notice to the Contractor of 
the existence of the defect, fault or omission and the notice shall specify the time within which the defect, 
fault, or omission is to be rectified and made good. 
 
34(3) The Contractor shall rectify and make good the defect, fault or omission described in a 
notice given pursuant to subsection (2) within the time specified in the notice. 
 
 
OWNER’S RIGHT TO COMPLETE WORK 
 
35(1) Where the Contractor has failed to comply with any decision or direction given by the 
Owner’s Representative under section 22, 32, 33, or 34, the Owner’s Representative may employ such 
methods as it may deem expedient to do that which the Contractor failed to do. 
 
35(2) The Contractor shall on demand pay to the Owner all costs, expenses and damages incurred 
or sustained by the Owner by reason of the Contractor’s non-compliance with any decision or direction 
given by the Owner’s Representative under section 22, 32, 33, or 34 and by the action taken by the Owner’s 
Representative pursuant to subsection (1). 
 
 
CONTRACTOR’S RIGHTS ON DISPUTED DECISION 
 
36 If the Contractor has, within ten days of communication to it by the Owner’s Representative 
of any decision or direction of the Owner’s Representative under section 22, 32, 33 or 34, given notice to 
the Owner’s Representative in writing disputing such decision or direction and stating the ground or 
grounds which form the basis of such dispute, the Owner shall pay to the Contractor the cost of the 
additional labour, Material and Plant necessarily involved in carrying out the decision or direction beyond 
what the Contract, correctly understood and interpreted, would have required the Contractor to do. 
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CHANGES IN THE WORK 
 
37(1) The Owner’s Representative may at any time before it issues its Final Certificate of 
Completion, in writing, 
 

(a) order Work or Material in addition to that provided for in the Plans and 
Specifications, and 

 
(b) delete Work or change the dimensions, nature, character, quantity, quality, 

description, location or position of the whole or any part of the Work or Material 
provided for in the Plans and Specifications or as ordered pursuant to paragraph 
(a), and the Contractor shall execute the Work in accordance with such orders, 
deletions, and changes as if the same had appeared in and been part of the Plans 
and Specifications. 

 
37(2) The Owner’s Representative shall determine whether anything done or not done by the 
Contractor pursuant to an order, deletion or change made by the Owner’s Representative pursuant to 
subsection (1) increased or decreased the cost of the Work to the Contractor. 
 
37(3) If the Owner’s Representative determines under subsection (2) that the cost has been 
increased, the Owner shall pay to the Contractor the cost of the additional labour, Material and Plant 
necessarily involved. 
 
37(4) If the Owner’s Representative determines under subsection (2), that the cost has been 
decreased, the Owner may reduce the amount payable to the Contractor under the Contract by the amount 
equal to the reduction in cost of the labour, Material and Plant involved. 
 
37(5) Where provision for the calculation of increased and decreased cost under subsections (3) 
and (4) is contained in the Contract Documents, such cost shall be calculated in accordance therewith. 
 
 
RELATIONS WITH OTHER CONTRACTORS 
 
38(1) Wherever work being done by the Owner’s forces or by other contractors is contiguous to 
Work covered by this Contract, the respective rights of the various interests involved shall be established 
by the Owner’s Representative to secure the completion of the various portions of the Work in general 
harmony. 
 
38(2) The Owner reserves the right to let other contracts in connection with this project and the 
Contractor shall afford other contractors reasonable opportunity for the introduction and storage of their 
material and the execution of their work and shall properly connect and co-ordinate its Work with theirs. 
 
38(3) If any part of the Contractor’s Work depends for proper execution or results upon the work 
of any other contractor, the Contractor shall inspect and promptly report to the Owner’s Representative any 
defects in such work that render it unsuitable for such proper execution or results and its failure so to inspect 
and report shall constitute an acceptance of the other contractor’s work as fit and proper for the reception 
of its Work except as to defects which may develop in the other contractor’s work after the execution of 
this Work. 
 
38(4) To ensure the proper execution of its subsequent Work, the Contractor shall measure work 
already in place and shall at once report to the Owner’s Representative any discrepancy between the 
executed work and the drawings. 
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INTERIM CERTIFICATE OF COMPLETION 
 
39(1) Pursuant to the Construction Remedies Act, if the Owner’s Representative is satisfied that the 
Work is Substantially Perfomed, they may at any time before issuance of a Final Certificate of Completion 
issue to the Contractor a Certificate of Substantial Performance, and if applicable, describe therein the portions 
of the Work not completed to its satisfaction. 
 
39(2) As soon as reasonably possible after 
 

(a) the Work has been completed, and 
 
(b) the Contractor has complied with the Contract and all orders and directions made 

pursuant thereto, 
 
to the satisfaction of the Owner’s Representative, it shall issue to the Contractor a Final Certificate of 
Completion. 
 
39(3) The Owner’s Representative, before issuing a Certificate of Substantial Performance, may, 
in addition to the matter described in the Certificate of Substantial Perfomance, require the Contractor to 
rectify any other portions of the Work not completed to the satisfaction of the Owner’s Representative and 
to do any other things necessary for the completion of the Work. 
 
39(4) The Owner’s Representative shall measure and keep records of its measurements of the 
quantities of labour, Material and Plant performed, used and supplied by the Contractor in executing the 
Work and shall, at the request of the Contractor, inform it of its measurements and the Contractor shall 
assist and co-operate with the Owner’s Representative in such measuring and is entitled to inspect the 
records of measurements kept by the Owner’s Representative. 
 
39(5) On the day that the Owner’s Representative issues its Final Certificate of Completion under 
subsection (2), it shall issue a Final Certificate of Measurement showing the quantity of labour, Plant and 
Material performed, used and supplied by the Contractor in executing the Work and all measurements 
included therein shall be binding upon the Owner and the Contractor and are conclusive between them as 
to the quantity of any labour, Plant or Material performed, used or supplied by the Contractor in executing 
the Work. 
 
39(6) Subsections (4) and (5) are applicable only to a unit price arrangement. 
 
 
CONVERSION OF SECURITY DEPOSIT 
 
40(1) If the Work is taken out of the Contractor’s hands pursuant to section 16 or if the Contract 
is terminated pursuant to section 19 or if the Contractor is in breach of or in default under the Contract, the 
Owner may negotiate the Security Deposit, in the case of bonds, or convert the Security Deposit to the 
Owner’s own use, in the case of money, and the amount realized by the Owner shall be deemed to be a debt 
by the Owner to the Contractor and the Owner shall have the right of set-off and may set-off against the 
debt any sum or amount which the Contractor may be liable to pay to the Owner and the balance of the 
debt, if any, after the right of set-off has been exercised, shall if such balance, in the opinion of the Owner’s 
Representative, is not required for the purpose of the Contract and subject always to the provisions of 
section 20 be paid by the Owner to the Contractor. 
 
40(2) The Owner may retain for the purpose of the Contract any balance of moneys, otherwise 
payable to the Contractor under subsection (1). 
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RETURN OF SECURITY DEPOSIT 
 
41 Upon the Owner’s Representative’s Interim Certificate of Completion being issued, the 
Owner shall, if the Contractor is not in breach of or in default under the Contract, return to the Contractor 
that part of the Security Deposit covering performance of the Work which, in the opinion of the Owner’s 
Representative, is not required for the purposes of the Contract. 
 
 
PERMITS AND LICENCES 
 
42(1) The Owner shall furnish all surveys unless otherwise specified. 
 
42(2) Permits and licences of a temporary nature normally required for the prosecution of the 
Work shall be secured and paid for by the Contractor. 
 
42(3) Easements or other authorizations for permanent structures or permanent changes in 
existing facilities shall be secured and paid for by the Owner unless otherwise specified. 
 
42(4) No extension of time for completion of the Work shall be allowed due to delay for any 
cause in the obtaining by the Contractor of the licences and permits described in subsection (1), (2) or (3) 
except where such delay is the direct result of actions of the Owner. 
 
 
DETERMINATION OF COST UNIT PRICE 
 
43 Whenever it is necessary for the purposes of sections 12, 18, 36 and 37 to determine the 
cost of labour, Plant or Material, the Unit Price Table shall be used, that is, the cost shall be equal to the 
product of the agreed quantity of such labour, Plant or Material expressed in the appropriate unit of 
measurement multiplied by the price in respect of such unit. 
 
 
DETERMINATION OF COST - AGREEMENT 
 
44 If the method of determination in section 43 cannot be used because the labour, Plant or 
Material involved is not included in the Unit Price Table, the cost of the labour, Plant or Material for the 
purposes of sections 12, 18, 36 and 37 shall be the amount agreed upon from time to time by the Contractor 
and the Owner’s Representative. 
 
 
DETERMINATION OF COST - COST PLUS 
 
45(1) Where the method of determination provided for in section 43 cannot be used and the 
Owner’s Representative and Contractor do not agree as provided in section 44, the Owner and the 
Contractor may, by an agreement in writing, agree to determine the cost of labour, Plant or Material for the 
purposes of sections 12, 18, 36 and 37 to be equal to the aggregate of 
 

(a) all reasonable and proper amounts actually expended by or legally payable by the 
Contractor in respect of the labour, Plant or Material which fall within any of the 
classes of expenditure described in subsection (2) (being costs which are directly 
attributable to the execution of the Work and are not costs in respect of which the 
allowance in paragraph (b) is made), and 

 
(b) fifteen percent of the total of the expenditures of the Contractor that meet the test 

in paragraph (a), as an allowance for all other expenditures by the Contractor and 
for profit, and without limiting the generality of the foregoing, being also an 
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allowance for payments and charges relating to overhead, head office expenses and 
general administration costs of the Contractor, including finance and interest 
charges, or, five percent of such expenditures where the Contractor has the Work 
done by a Subcontractor: provided that such allowance shall not be applied to any 
portion of the expenditures identified under paragraph (2) (h) in which the Machine 
Rental Rates policy as set by the Department of Transportation and Infrastructure 
is used to calculate such expenditure; but where the cost determination arises solely 
out of a change order issued pursuant to section 37 and the value of that change 
order, as estimated by the Owner’s Representative at the time of its issue, is $2,500 
or less, then twenty percent of the total of the expenditures of the Contractor that 
meet the test in paragraph (a), as an allowance for all other expenditures where the 
Contractor has the Work done by a Subcontractor: provided that such allowance 
shall not be applied to any portion of the expenditures identified under paragraph 
(2) (h) in which the Machine Rental Rates policy as set by the Department of 
Transportation and Infrastructure is used to calculate such expenditure. 

 
45(2) Classes of expenditure that are allowable are: 
 

(a) payments to Subcontractors, agreed to by the Owner; 
 
(b) wages, salaries and travelling expenses of employees of the Contractor while they 

are actually and properly engaged on the Work, other than wages, salaries, 
bonuses, living and travelling expenses of personnel of the Contractor generally 
employed at the head office or at a general office of the Contractor unless such 
personnel is engaged at the site of the Work with the approval of the Owner’s 
Representative; 

 
(c) payments for Material necessary for and incorporated in the Work, or necessary 

for and consumed in the execution of the Work; 
 
(d) payments for consumable tools, other than tools customarily provided by 

tradesperson, necessary for and used in the execution of the Work; 
 
(e) payments for preparation, inspection, delivery, installation and removal of 

Material necessary for the execution of the Work; 
 
(f) payments for renting, erecting, maintaining, and removing temporary offices, 

sheds and similar structures necessary for and used by the Contractor in executing 
the Work; 

(g) assessments in respect to the Work payable under any statutory requirement or 
other agreements relating to payroll burdens; 

 
(h) payments for renting Plant and allowances for Plant owned by the Contractor 

necessary for the execution of the Work providing that such payments or 
allowances are reasonable and do not exceed the equipment rental rate set out in 
the Machine Rental Rates policy as set by the Department of Transportation and 
Infrastructure; 

 
(i) payments for inspection, delivery, installation and removal of Plant necessary for 

the execution of the Work; and 
 
(j) other payments made with the approval of the Owner’s Representative that are 

necessary for the execution of the Work. 
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DEFINITION OR DETERMINATION OF COST 
 
46(1) For the purposes of sections 44 and 45 and except as in those sections specifically provided, 
Plant does not include tools. 
 
46(2) For the purposes of sections 43, 44 and 45, “Unit Price Table” means the table referred to 
in Article VI of the Articles of Agreement. 
 
 
MAINTAIN RECORDS BY CONTRACTOR 
 
47(1) The Contractor and each Subcontractor shall maintain 
 

(a) the detail of the compilation of its estimate showing labour, Material, Plant, 
overhead and all other elements entering into its unit or lump sum prices as 
prepared for the purpose of Tender, and 

 
(b) full records of the actual cost to it of the Work together with all proper tender calls, 

quotations, contracts, correspondence, invoices, receipts and vouchers relating 
thereto, 

 
and shall make them available to audit and inspection by the Owner, the Comptroller of the Province of 
New Brunswick, or by persons acting on their behalf, shall allow them to make copies thereof and to take 
extracts therefrom, and shall furnish them with any information which they may require from time to time 
in connection with such records. 
 
47(2) The records maintained by the Contractor and each Subcontractor pursuant to this section 
shall be kept intact until the expiration of three years from the date of issuance of the Final Certificate of 
Completion under subsection 39(2) or until the expiration of such other period as the Owner may direct. 
 
47(3) The Contractor shall require all Subcontractors and all firms, corporations and persons 
directly or indirectly controlled by or affiliated with the Contractor and all firms, corporations and persons 
directly or indirectly having control of the Contractor to comply with subsections (1) and (2) as if they were 
the Contractor. 
 
 
WORK SCHEDULE 
 
48(1) Except as otherwise provided in the Contract Document, the Contractor shall submit to the 
Owner’s Representative within thirty days of the formal notice of award of Contract a work schedule 
satisfactory to the Owner’s Representative showing therein the time, rate, and order of construction it 
proposes for the various portions of the Work. 
 
48(2) No progress claims shall be paid by the Owner during the time while the Contractor is in 
default under subsection (1). 
 
 
COST BREAKDOWN OF LUMP SUM WORK 
 
49 The Contractor shall, on a Contract that is wholly lump sum or partly lump sum and partly 
unit price, submit a schedule to the Owner showing the cost breakdown of the lump sum Work to assist the 
Owner’s Representative in assessing progress claims. 
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CONTRACTOR’S JOB OFFICE 
 
50(1) Except as otherwise specified, the Contractor shall provide a temporary weather tight job 
office, located in an area approved by the Owner’s Representative, for its own use complete with facilities 
for filing drawings, specifications, correspondence, purchase orders and such other appurtenances as are 
necessary for the proper conduct of the Work and shall remove same upon completion of the Work. 
 
50(2) The Contractor shall provide a telephone in the job office described in subsection (1) where 
practicable. 
 
50(3) The Contractor shall at all times during construction of the Work maintain in the job office 
required by subsection (1) a complete and current set of Plans, Specifications and change orders for this 
Contract. 
 
 
RECORD OF IMPORTED PLANT 
 
51 The Contractor shall deliver to the Owner’s Representative each time a progress claim is 
submitted a statement, signed by a responsible person on behalf of the Contractor, setting forth an accurate 
record of the serial number, type and date of arrival in the province of all construction equipment brought 
into the province and used during the immediately preceding Payment Period in performance of the Work, 
the arrival of which had not been previously reported, together with the date of departure from the province 
of any such equipment which had been so used. 
 
 
COPY PURCHASE ORDERS 
 
52(1) Where the accepted Tender for the construction of the Work exceeds fifty thousand dollars, 
the Contractor shall maintain on the construction site one copy of every purchase order used in acquiring 
services and Material for incorporation into the Work of this Contract and allow the Owner’s Representative 
or its authorized representative access thereto. 
 
52(2) A copy of each purchase order shall be made available to the Owner’s Representative at 
the job site prior to incorporation of the Material purchased thereby into the Work. 
 
 
ARBITRATION 
 
53(1) Any claim or dispute involving the Owner and the Contractor may, by mutual agreement 
of the parties, be submitted to arbitration. 
 
53(2) Should the Owner in accordance with this section agree to enter into an Agreement to 
Arbitrate, the Agreement shall be limited to matters contained in the claim submitted by the Contractor and 
shall stipulate that the arbitration is not binding on either party. 
 

- END - 


